

Dramshop
MARY BETH O'BRIEN
Lindsay & Rappaport, L.L.C.

Waukegan

A.
[9.1]
Cause of Action


Action for bodily injury, property damage, loss of society, and loss of means of support against an individual or entity licensed to sell alcoholic liquor when such injury or damage occurs as a result of the actions of an intoxicated individual.

B.
[9.2]
What Law Controls


Statutory law is controlling. A cause of action under the Dramshop Act is established by 235 ILCS 5/6-21.

C.
[9.3]
Elements


1.
The intoxicated person was intoxicated at the time of the incident, collision, or assault.


2.
The defendant, its agents, or employees sold or gave intoxicating liquor consumed by the alleged intoxicated individual.


3.
The liquor consumed caused the intoxication of the alleged intoxicated individual.


4.
The alleged intoxicated individual’s intoxication was at least one cause of the occurrence in question.


5.
As a result of the occurrence, the plaintiff suffered injury, property damage, or loss of means of support or society.

See Illinois Pattern Jury Instructions — Civil No. 150.02 (2006) (I.P.I. — Civil).
D.
[9.4]
Relevant Standard Jury Instructions


Standard Illinois Pattern Jury Instructions apply to actions under the Dramshop Act. See I.P.I. — Civil Nos. 150.01 – 150.19.

E.
[9.5]
Statute of Limitations


The limitations period is not a separate statute of limitations but, instead, a condition precedent to filing under the Dramshop Act. Each action has to be filed within one year next after the cause of action accrues. In addition, the right of action by a minor does not extend or waive this condition precedent. Demchuk v. Duplancich, 92 Ill.2d 1, 440 N.E.2d 112, 64 Ill.Dec. 560 (1982); Morales v. Fail Safe, Inc., 311 Ill.App.3d 231, 724 N.E.2d 174, 243 Ill.Dec. 865 (1st Dist. 1999).

F.
[9.6]
Parties


Depending on the situation, several parties are potentially properly attached to the complaint as plaintiffs or defendants to a dramshop action.


Proper plaintiff. The amendment to the Dramshop Act that was effective September 12, 1985, eliminated a whole class of persons who previously were provided with a remedy under the statute. The Dramshop Act, as amended, specifically bars any cause of action for injuries to the intoxicated person or that person’s property and barred any cause of action for anyone claiming loss of support as a result of injury to that intoxicated person. 


When the Dramshop Act was amended in 1997 and the limits were increased for causes of action accruing after July 1, 1998, the amendment added a new class of plaintiffs, indicating that there can be a cause of action for injuries to means of support or loss of society, but not both, caused by an intoxicated person or in consequence of the intoxication of any person. “Loss of society” means the loss of mutual benefit that each family member receives from the other members’ continued existence, including love, affection, care, attention, companionship, comfort, guidance, and protection. The term “family” includes spouses, children, parents, brothers, and sisters.


The Dramshop Act provides a cause of action to any one person injured “by” an intoxicated person. Examples of this type of case include a pedestrian struck by car driven by an intoxicated driver or a tavern patron attacked by an intoxicated customer. A person who is a witness to a shooting and allegedly suffers emotional distress does not have a cause of action against the tavern that serves the shooter intoxicating liquor. Engel v. Lamplighter, Inc., 172 Ill.App.3d 59, 526 N.E.2d 641, 122 Ill.Dec. 382 (3d Dist. 1988). While claims for pain and suffering of a deceased due to the wrongful conduct of the intoxicated person do survive the death of an individual (see Maras v. Bertholdt, 126 Ill.App.3d 876, 467 N.E.2d 599, 81 Ill.Dec. 728 (2d Dist. 1984)), the death itself of the individual does not constitute a compensable injury under the Dramshop Act (see Messenger v. Vogler, 195 Ill.App.3d 866, 553 N.E.2d 61, 142 Ill.Dec. 711 (2d Dist. 1990)).


The Dramshop Act also provides an action for injuries to the means of support or loss of society, but not both, caused by an intoxicated person and provides a remedy of up to $55,000 with the categories of individuals who are allowed to collect listed above. In order to be a proper plaintiff entitled to recovery under loss of means support, a person must show that he or she actually had received support before the injury or death. There is no presumption of support. Shiflett v. Madison, 105 Ill.App.2d 382, 245 N.E.2d 567 (1st Dist. 1969). Recovery for loss of means of support cannot be based on the potential for future support that is not presently provable. Angeloff v. Raymond, 70 Ill.App.3d 594, 388 N.E.2d 1128, 27 Ill.Dec. 165 (2d Dist. 1979). The statutory limitation on the amount of recovery and a loss of means of support action is an aggregate recovery. The limit refers to claims for each injury to a provider and not to each person who suffers because of the injury to a provider. For example, if a working husband is unable to work and his wife and children suffer loss of support, the limit is now $55,000. It is not $55,000 for each individual losing support. Moran v. Katsinas, 16 Ill.2d 169, 157 N.E.2d 38 (1959).


A person who suffers physical damage to property may recover for damages. Courts have held that when a person becomes legally obligated to pay medical bills for injuries to another family under the family expense statue, those bills or expenses constitute property damage under the Dramshop Act. Thompson v. Tranberg, 45 Ill.App.3d 809, 360 N.E.2d 108, 4 Ill.Dec. 361 (2d Dist. 1997). The limit for property damages is identical to the limit for injury to a person, being $45,000, and, beginning in 1999, every January the liability limit is increased or decreased by a percentage equal to the percentage change in the “consumer price index-u” during the preceding 12-month calendar year. See §9.8 below. The administrator of an intoxicated motorist’s estate does not have a cause of action for property damage to the estate; since the decedent had no Dramshop Act cause of action, neither does the estate. Matter v. Sedam, 191 Ill.App.3d 369, 547 N.E.2d 1040, 138 Ill.Dec. 614 (3d Dist. 1989).


An insurance company is a proper party plaintiff to bring a subrogation action under appropriate circumstances pursuant to the Dramshop Act. 


The 1997 amendments to the Dramshop Act eliminated any cause of action for any damage suffered in consequence of the intoxicated person’s own injury and, therefore, eliminated the in-consequence recovery.


Two classes of plaintiffs are excluded from recovery by caselaw. These are plaintiffs who are guilty of complicity or of provocation. “Complicity” as defined by the caselaw is the active contribution to or the procuring of the intoxication of the alleged intoxicated individual. Graham v. United National Investors, Inc., 319 Ill.App.3d 593, 745 N.E.2d 1287, 253 Ill.Dec. 753 (4th Dist. 2001).


Provocation is also a complete bar to recovery. This is based on a theory that no person should be allowed to profit from his or her own wrongdoing. Provocation must be raised by an affirmative defense. 


Proper defendant. Any person who owns property and has control over the premises where alcoholic liquor is sold is a proper party defendant. 


The purpose of the Dramshop Act is to regulate the traffic of liquor. There is no liability under the Dramshop Act for liquor dispensed by social hosts since those persons are not engaged in the liquor business. Charles v. Seigfried, 165 Ill.2d 482, 651 N.E.2d 154, 209 Ill.Dec. 226 (1995). See also Wakulich v. Mraz, 322 Ill.App.3d 768, 751 N.E.2d 1, 255 Ill.Dec. 907 (1st Dist. 2001).


The Dramshop Act allows recovery against any person licensed to sell liquor. Previously, the Act provided a right of action against a person who, by selling alcoholic liquor, caused the intoxication of such person. As a result of a change in the language of the statute, the Act currently does not include a right of action against any employees of licensees; therefore, employees of licensees are not proper parties defendant.


The Illinois Dramshop Act does not have any extraterritorial effect. Therefore, if there is a sale of liquor in Illinois and the accident happens across the Wisconsin border or if there is a sale made in a Wisconsin tavern and the accident occurs in Illinois, neither sale provides a cause of action under the Dramshop Act.


The Illinois Supreme Court has settled the question as to whether there is contribution against the dramshop. In Hopkins v. Powers, 113 Ill.2d 206, 497 N.E.2d 757, 100 Ill.Dec. 579 (1986), the Supreme Court held that there could be no contribution against dramshops.

G.
[9.7]
Special Considerations


It is important and simple to determine the correct license holder for the tavern. This can be done by making special application to the Illinois Liquor Control Commission and stating the date of the cause action and the address of the tavern. By paying a nominal fee to the Illinois Liquor Control Commission, the correct copy of the license will be tendered, and the proper party can be brought in as a defendant to the lawsuit.


Filing suit against the property owner and licensee does not increase any statutory limit. While either party is a proper defendant to the cause of action, the more effective cause of action is brought against the licensee who actually operates the tavern.


The party may sue more than one licensee if the intoxicated individual has consumed liquor in more than one establishment, but that also does not increase the statutory limit. The limits as stated in §9.6 above and the discussion of available remedies in §9.8 below are aggregate for all licensees named in the lawsuit.


Any settlements with a common-law defendant prior to trial, either in automobile or battery cases, can result in a setoff of that amount from the ultimate verdict.

H.
[9.8]
Remedies — Special Issues


The current Dramshop Act contains monetary limitations. For a cause of action occurring subsequent to July 1, 1998, bodily injury plaintiffs have a limitation of $45,000, and bodily injury and property damage plaintiffs have a limitation of recovery of $45,000 for each person incurring damages. Recovery under the Act for the same time period for either loss of means of support or loss of society resulting from the death or injury of any person shall not exceed $55,000. Beginning in 1999, every January 20 these liability limits increase or decrease automatically, as applicable, by a percentage equal to the percentage change in the consumer price index-u during the preceding 12-month calendar year. “Consumer price index-u” means the index published by the Bureau of Labor Statistics of the United States Department of Labor that measures the average change in prices of goods and services purchased by all urban consumers. Nothing in the statute bars any person from making separate claims that, in the aggregate, exceed any one limit when such person incurs more than one type of compensable damage, including personal injury, property damage, and loss to means of support or society.


The following limits apply to causes of action involving persons injured, killed, or incurring property damage on or after January 20, 2007, according to the Bureau of Labor Statistics of the United States Department of Labor, the DPI-U increased 2.54% during the preceding calendar year.  Therefore, the limits under the Illinois Dramshop Act for Property damage or injury to the person shall not exceed $56,302.45 for each person incurring damages; and for either loss of means of support or loss of society resulting from the death or injury of any person, the judgment or recover shall not exceed $68,814.11.
I.
[9.9]
Checklist for Complaint


1.
Date, time, and address of precise location where the gift or sale of intoxicating beverages occurred.


2.
Defendant licensee with corporate title.


3.
Owner of premises where intoxicated beverages were sold.


4.
Nature of injury or damage for which recovery is sought.


5.
Name of alleged intoxicated person; if unknown, use John or Jane Doe.

J.
[9.10]
Affirmative Defenses Specific to Cause of Action


Complicity.


[In this lawsuit][In Count _____] the defendant claims the plaintiff should not recover because of plaintiff’s conduct in causing (intoxicated person’s) intoxication.  To establish this defense the defendant must prove the plaintiff actively contributed to or procured the intoxication of (intoxicated person).
. 

See I.P.I. — Civil No. 150.17. 


Provocation. If it is shown that the plaintiff provoked the incident that caused his or her injuries, that plaintiff is barred from recovery. Werner v. Nebal, 2007 WL 3341699 (1st Dist. November 9, 2007)

Setoff. Many dramshop actions exclude a claim against a negligent automobile driver. An affirmative defense can be raised that requires a setoff of any automobile settlement against the dramshop verdict, effectively wiping out any recovery under the Dramshop Act. Patton v. D. Rhodes, Ltd., 166 Ill.App.3d 809, 520 N.E.2d 1029, 117 Ill.Dec. 678 (5th Dist. 1988).

K.
[9.11]
Related Actions


There are two types of dramshop actions:


1.
The first arises out of an automobile accident, the complaint for which may contain separate negligence counts against the automobile driver. See the discussion in §9.10 above regarding setoff of settlement of the automobile driver negligence claim prior to litigating the dramshop claim.


2.
The other type of companion dramshop action that may be brought is a battery. If criminal battery charges are brought against the alleged intoxicated person, that case should be followed in order to determine the outcome, as evidence of any felony battery charges may be admissible at the civil trial. There may be a separate battery count contained in the complaint against the alleged intoxicated person. In addition, any plea entered under the criminal charges should be evaluated in order to determine its admissibility.


There also may be a separate count against the tavern or liquor store establishment for negligent failure to maintain a secure atmosphere or failing to have proper security in place. This may be an occurrence for which the defendant has separate insurance coverage and separate attorneys, not falling under the Dramshop Act.

L.
[9.12]
Sample Forms


In §§9.13 and 9.14 below are a sample complaint filed under the Dramshop Act followed by sample affirmative defenses to that cause of action.


1.
[9.13]
Complaint

[Caption]

COMPLAINT AT LAW


NOW COMES Plaintiff, ____________, by and through [his] [her] attorneys and complaining of Defendant, ____________, d/b/a ____________, states as follows:


On [date], Defendant owned and operated a tavern located at ____________, County of ____________, City of ____________, State of Illinois, where [he] [she] sold or gave alcoholic liquors to the public, and specifically to ____________, which thereby caused [his] [her] intoxication.


As a result of the intoxication of ____________ on [date], ____________ attacked Plaintiff and inflicted injuries on [him] [her].


By reason of the foregoing, Plaintiff suffered personal injuries to various parts of [his] [her] body, suffered and will suffer pain, and was permanently injured and disabled. In addition, Plaintiff incurred medical expenses and lost wages and earnings.


This action is brought pursuant to 235 ILCS 5/6-21, commonly known as the Dramshop Act.


WHEREFORE, Plaintiff, ____________, prays for judgment for injuries to [his] [her] person and property and lost wages against Defendant.


_______________________________________


Attorneys for Plaintiff


2.
[9.14]
Affirmative Defenses

AFFIRMATIVE DEFENSES


1.
Complicity


As an affirmative defense to the allegations of Plaintiff’s complaint, Defendant states that Plaintiff was guilty of complicity in that [he] [she] willingly caused, actively contributed to, or procured the intoxication of the alleged intoxicated individual and should be barred from recovery under the Act.


2.
Provocation


As an affirmative defense to the allegations of Plaintiff’s complaint, Defendant states that Plaintiff was guilty of provoking the actions of the alleged intoxicated individual and should be barred from recovery under the Act.
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